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ABSTRACT 

The Meditel'l"anean Coastal States and the Europcan Community have adopted severa! international 
political and legal instruments for the protection of the Mediterranean Sea Area against pollution. 
Thus, they have created a regional environmental system that has inspired other regional agreemcnts 
ali over the world under the auspices of the United Nations Environment Programme 3. In this pape,-. 
I shall study ali the legal and political measures adopted at a regional leve! to prevent, abate, combat 
and to the fullest possible extent eliminate pollution of the Mediterranean Sea Area resulting from 
exploration and exploitation of the continental shelf and the seabed and its subsoil. 
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INTRODUCTION 

Onc of the less intcrnationally rcgulated sources of marine pollution is pollution resulting from 
cxploration and cxploitation of thc continental shelf, the seabed and its subsoil, also known as 
offshore pollution. The only international treaty ofworld-wide scope dealing directly with this source 
of marine pollution is the United Nations Convention 011 the Law of the Sea, adopted at Montego 
Bay, 011 10 December 1982. But the provisions contained in its Articles 194, 208 and 214 do not 
provide for any substantive mensure to preven!, reduce and control pollution of the marine 
cnvironmcnt arising from or in connection with sea-bed activities subject to their jurisdiction and 
from artificial isiands, installations and structures under theirjurisdictions. 

These provisions only establish the general duty of coastal Statcs to take, individually or jointly as 
appropriarc, ali mensures that are nccessary to preven!, reduce and control pollution from installations 
and dcvices used in exploration or cxploitation ofthe natural resources ofthe sea-bed and its subsoil, 
in particular mensures for preventing accidents and dealing with emergencies, ensuring the safcty of 
opcrations at sea, and regulating thc design construction, equipment, operation and manning of such 
installations or dcvices. 

However, the United Nations Convention on the Law of the Sea does not settle down a single 
concrete measure towards that aim. 
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It is true that, at a regional leve!, these provisions have already been implemented in different 
international regional agreements, sorne of which have already entered into force, such as: the 
Protocol for the Persian or Arab Gulf dealing with pollution resulting from exploration and 
exploitation of the continental shelf and the sea-bed and its subsoil, done at Kuwait on 29 March 
1989; the Convention for the protection of the Baltic Sea, done at Helsinki on 9 April 1992; and the 
Convention for the Protection of the Marine Environment of the North-East Atlantic, done at Paris 011 

22 September 1992 (Juste, l 993a). Other international treaties on this subject have not entered into 
force, and it still remains quite impossible that they will do so in the near future, such as the 
Convention on civil liability for oil pollution damage resulting from exploration for and exploitation 
of sea-bed mineral resources, done at Paris on 4 June 1974 (De Yturriaga, 1977) or the Convention 
for the regulation of activities related to Antarctic mineral resources, done at Wellington on 2 June 
1988 (Bermejo and Bou, 1992). But, in any case, these regional conventions have no meaning at ali 
for the Mediterranean. Therefore, in this paper I am going to study exclusively the Mediterranean 
legal and political instruments on offshore pollution, because it is in this geographical area where the 
'llewest measures on this topic have been adopted. 

We must also bear in mind sorne data related to this source of marine pollution in the Mediten·anean 
Sea A rea (UNEP, 1996). At present, the extraction of oil and gas in the Mediterranean, for energy 
and for chemical transformation, is the most importan! submarine activity. lt takes place off the 
eastern Spanish coast, the eastern ltalian coast, in the Gulf of Taranto, off southern Sicily, the lonian 
Sea and northern Aegean Sea coasts of Greece, off Egypt, Libya, eastern Tunisia, and off eastern 
Algeria. 

Submarine mining in the Mediterranean comprises mainly drilling for oil and gas and dredging of 
grave! and sand. In fact, most sea-bed mining is more costly than land mining, so that this particular 
type of activity is at a relatively early stage of development. The narrow continental shelf in the 
Meditenanean also limits the possibilities for sea-bed mining. A special form of marine mining is salt 
extraction by evaporation in coastal sal! beds. 

Sea-bed mining, if it becomes widespread, and specially if sorne of the industrial processing is done 
at sea, may become important because of the discharge of waste rock dust into the sea to create 
significantly increased turbidity or increased concentrations of elements that are normally rare in sea 
water but become toxic at higher concentrations. 

Such extraction adversely affects benthic organisms by destroying habitats and damaging spawning 
grounds of demersal and other fishes; it also interferes with trawling and other bottom-fishing 
methods; however the duration of the effects, once sea-bed mining has ceased, is relatively short. The 
main effects of oil 011 marine waters are due to: direct discharge, intentionally or accidentally, leading 
to such problems as the tarring of marine animals, notably seabirds and marine mammals, and of 
fishing gear, degradation of beach quality, if the oil comes ashore, and the tainting of seafood. 

The mining of oil and geothermal energy often leads to the production of dirty water which, at best, 
degrades the quality of marine waters and the efíluents of thermal power plants may contain toxic 
substances that contaminate the waters, fresh or marine, depending on the sites receiving these 
efíluents. In areas of oil exploitation, once the exploratory drilling phase is over., and the production 
platforms are in place, fishing is only likely to be seriously affected if these platforms are closely 
spaced, so that a substantial area of sea bed is closed to fishing; however, such "platform parks" may 
provide a haven for the fish, and thus eventually increase recruitment to the fished stock. Platforms 
accidents, leadirÍg to discharge of substantial quantities of oil into the sea, are more likely to have 
adverse effects on human activities such as tourism and fishing. 
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HISTORICAL BACKGROUND 

The fÓrmer system for the protection of the Mediterranean Sea Area 
Since the adoption of the Mediterranean Action Plan in Barcelona, on 4 February 1975 (UNEP, 
1992a) 4, the coastal States of the Meditenanean Sea and the European Community, in close
collaboration with the UNEP, have 'successfully co-operated on a regional basis in order to protect the 
marine environment of this semi-enclosed sea. As a result of this regional co-operation, the Barcelona 
system for the protection of the Meditenanean Sea was built, being integrated by severa! political and 
legal instruments (UNEP, 1992b), that have evolved with time (Juste, 1993,b). The Barcelona legal 
system for the protection of the Mediterranean Sea has been characterised fs a "framework approach" 
(De Yturriaga, 1979). It is composed of a framework Convention, that is, the Convention for the 
Protection of the Mediterranean Sea against Pollution, adopted· at Barcelona on 16 February 1976 5, 
laying down the basic general rules and obligations, and severa! complementary Protocols covering 
specific sectors of marine pollution. 

While the 1975 MAP did not say a single word on offshore pollution, at leas! the 1976 Barcelona 
Convention contained an Article 7, entitled Pollution resulting from exploration and exploitation of 
the continental shelf and the sea-bed and its subsoil. This Article 7 stated that the Contracting Parties 
shall take ali appropriate measures to prevent, abate and combat pollution of the Mediten·anean Sea 
Area resulting from exploration and exploitation of the continental shelf and the sea-bed and its 
subsoil. This was a very general undertaking, drafted in soft legal terms, given that the 1976 
Barcelona Convention was intended to act as a framework for further legal developments. 
Nevertheless, it expressed the general agreement of the Contracting Parties to prevent, abate and 
comba! offshore pollution. At the same time, it must be highlighted that its Article 4.-2 provided for 
international co-operation among the Contracting Parties in the formulation and adoption of 
additional Protocols prescribing agreed measures, procedures and standards for the implementation of 
the 1976 Barcelona Convention. 

The implementation of the general undertaking concerning offshore pollution only could take place 
after lengthy international negotiations (Guttieres, 1987; Sersic, 1988; 1989; Vukas, 1988). In fact, 
nearly twenty years were needed befare an Offshore Protocol could be adopted, being the last 
Protocol in implementing an specific source of marine pollution ruled down by the 1976 Barcelona 
Convention. 

Preparatory work for the adoption of an Offshore Protocol began in 1978 (Treves, 1978). In 1978, the 
International Juridical Organisation 6 promoted and held a seminar on offshore exploration and 
exploitation, treating in an interdisciplinary approach both the legal and technical aspects involved, 
for which numerous studies were prepared. These studies were submitted to the Meeting of Experts 
on the Legal Aspccts of Pollution resulting from Exploration and Exploitation of the Continental 
Shelf and the Sea-bed and its Subsoil. This Meeting of Experts was convened both by the JJO and the 
UNEP and it was held in Rome, from 11 to 15 December 1978. In this Meeting, the guidelines for a 
future Protocol were adopted on the basis of the recommendations prepared by the IJO Advisory 
Committee (IJO/UNEP Joint Project nº FP/1400-77-02 (1352)). 

After this Meeting, the negotiations were nearly frozen. The Fourth Ordinary Meeting of the 
Contracting Parties to the Barcelona Convention and its related Protocols, held in Genoa from 9 to 13 
September 1985, seems to have been a major turning point as its Recommendation A.6 requested the 
UNEP's Co-ordinating Unit for the Mediterranean Action Plan to initiate the preparations for an 
Off,bnr' Protocol (UNEP/IG.56/5). Accordingly, from 22 to 26 September 1986 UNEP convened in 
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Athens a Technical Consultation on Pollution resulting from Exploration and Exploitation of the 
Continental Shelf and the Sea-bed and its Subsoil (UNEP/WG.155/1 ). 

This Meeting both reviewed the 111ain issues to be included in the proposed Offshore Protocol in order 
to secure adequate protection of the 111arine environment in the Mediterranean Sea, and a guide to 
exploration for and exploitation of natural oil and gas resources of the Mediterranean Sea-bed was 
also considered. On the basis of ali these preparatory works, the !JO prepared the Draft Offshore 
Protocol (UNEP/IG.74/lnf.9) and it was presented to thc Fifth Ordinary Meeting of the Contracting 
Parties, held in Athcns in Septe111ber 1987, which decided that the Draft Offshore Protocol should be 
reviewed by the national authorities and asked them to send their com111ents to the Secretaria! by the 
end of 1989. On the basis of these co111111ents, the Sixth Ordinary Meeting of the Contracting Parties 
(Athens, 3-6 October 1989) decided to convene a Working Group of Experts nominated by the 
Contracting Parties that met in Athens from 7 to 11 May 1990. The Meeting of this Working Group 
of Experts reviewed the Draft Offshore Protocol in depth and amended it, leaving severa! provisions 
within brackets for further negotiation (UNEP(OCA)/MED WG.15/4). 

In fact, three additional Meetings of the Working Group of Experts on the Draft Offshore Protocol 
ought to take place in Athens, fro111 8 to 11 January 1991 (UNEP(OCA)/MED WG.18/4); in Cairn, 
from 4 to 5 October 1991 (UNEP(OCA)/MED WG.30/4); and in Madrid, from 11 to 12 October 1994 
(UNEP(OCA)/MED WG.81/1) beforc the Conference of Plenipotentiaries for the adoption of this 
Protocol could be convened in Madrid, from 13 to 14 October 1994, where the Protocol for the 
Protection of the Mediten-anean Sea against Pollution Resulting from Exploration and Exploitation of 
the Continental Shelf and the Seabed and lts Subsoil was adopted in Madrid, on 14 October 1994 

(UNEP(OCA)/MED IG.4/4; Scovazzi, 1994) 7.

The 1995 Revision Process of the Mediterranean system 
At the Eighth Ordinary Meeting of the Contracting Parties to the Convention for the Protection of the 
MediterI"anean Sea against Pollution and lts Related Protocols, held in Antalya, Turkey, from 12 to 15 
October 1993, the Contracting Parties decided to begin a revision process of the whole Barcelona 
system for the protection of the Mediten·anean Sea in order to update these political and legal 
instruments and to adjust them to the new environmental trends that had appeared after the 
celebration of the United Nations Conference on Environment and Development. 

After convening several Meetings of Legal and Technical Experts, and during the twentieth 
anniversary since the adoption of the 1975 MAP, the revision process ended at the Conference of 
Plenipotentiaries that was held in Barcelona, from 9 to 1 O June 1995 (UNEP(OCA)/MED IG.6/7), 
where new political and legal instruments were adopted (Bou, 1995, 1996a, 1996b, 1997; Juste, 1995; 
Scovazzi, 1996; Badenes, 1997; Bou and Badenes, in press). Although none of these new political 
and legal instruments is exclusively devoted to the problem of protecting the Mediterranean Sea 
against pollution resulting from exploration and exploitation of the continental shelf and the seabed 
and its subsoil, references to this issue can be found both in the Action Plan for the Protection of the 
Marine Environment and the Sustainable Development of the Coastal Areas of the Mediterranean 

(MAP Phase ll) and in the 1995 amendments to the 1976 Barcelona Convention (UNEP, 1995) 8.

The Actio11 Plan far the Protectio11 of the Marine E11viro11111e111 a11d the S11slai11able Develop111e11t of 
the Coas/a/ A reas of the Mediterra11ea11 (MAP ?hase JI). 
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The Action Plan for the Protection of the Marine Environment and the Sustainable Development of 
the Coastal Areas of the Mediterranean (MAP Phase JI) devotes its whole Subsection 1.3.2.2.(d) to 
the prevention and control of the pollution of the marine environment resulting from exploration and 
exploitation of the continental shelf and the seabed and its subsoil. Offshore activities are recognised 
as an important potential source of pollution for the Mediten·anean. In particular, exploration, rig 
construction, drilling rnud, water discharge, operational oil discharges, loading and accidents are 
considered as realistic threats to the Mediterranean marine environment. 

The objective of this componen! of the new MAP Phase II is the protection of the Mediterranean 
marine environment from ali forms of pollution resulting from offshore activities. Although it is 
expressly stated that this objective will be met through specifie activities arising from the provisions 
of the 1994 Madrid Of fshore Protocol, thcre are also additional indications of activities to be carried 
out in arder to aehieve the stated objective of this political arrangement. On the one hand, the 
activities that must be carried out at a regional leve! are both the promotion of co-operation among 
Contracting Parties, with the assistance of competent regional or international organisations, to 
formulate and implement programmes of assistance to developing countries including training of 
personnel and acquisition of appropriate equipment; and the formulation and adoption of common 
standards for the disposal of oil and oily mixtures and for the use and disposal of drilling fluids and 
dril! cuttings. On the other hand, at a nat ional level, the activities scheduled for the forthcoming years 
in this field consist both in monitoring the effects of the activities on the environment through the 
creation of national monitoring programmes; and in organising research studies and programmes 
enabling the carrying out ofthese activities with mínimum risk ofpollution. 

The 1995 A111e11d111e11ts to tl,e Barcelona Co11ve11tio11. Severa! provisions of the 1995 Amended 
Barcelona Convention may have sorne importance for the 1994 Madrid Offshore Protocol, such as 
the new definition of both the general provisions and the general obligations provided for by its 
Articles 3 and 4. But the only provision dealing directly with of fshore activities is the amended 
Article 7, which still is entitled as "Pollution resulting from Exploration and Exploitation of the 
Continental Shelf and the Seabed and its Subsoil". The new amended Article 7 states that the 
Contracting Parties shall take ali appropriate measures to preven!, abate, combat and to the fullest 
possible extent eliminate pollution of the Mediten·anean Sea Area resulting from exploration ¡md 
exploitation of the continental shelf and the seabed and its subsoil. If we compare the former Article 7 
of the 1976 Barcelona Convention with the new Article 7 of the 1995 Amended Barcelona 
Convention, we can see that the main difference between them consists in that the objective of 
adopting measurcs "to preven!, abate and combat" offshore pollution has been replaced by a more 
radical one: to adopt measures "to preven!, abate, combat and to the fullest possible extent eliminate" 
offshore pollution of the Mediterranean Sea A rea. The wording of the amended Article 7 is the legal 
set formulae that has appeared after the United Nations Conference on Environment and 
Development and it mainly insists on the need of eliminating pollution as far as possible. In fact, as 
we will see it immediately, the Article 7 of the 1995 Amended Barcelona Convention has also 
broadened the general undertaking of the 1994 Madrid Offshore Protocol. 

THE 1994 MADRID OFFSHORE PROTOCOL 

As it is stated by the Preamble of the 1994 Madrid Offshore Protocol, the Contracting Parties adopted 
this Protocol because they bore in mind the increase in the activities concerning exploration imd 
exploitation of the Mediten·anean seabed and its subsoil; they recognised that the pollution which 
may result therefrom rcprcsents a serious danger to the Mediterranean environment and to human 
beings; and they were desirous of protecting and preserving the Mediterranean Sea from pollution 
resulting from exploration and exploitation activities. 
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In order to reach this aim, the general undertakings provided for by the 1994 Madrid Offshore 
Protocol consist in that the Parties shall take, individually or through bilateral or multilateral co­
operation, ali appropriate and necessary measures to prevent, abate, combat and control pollution in 
the Protocol Area resulting from activities. These objectives could be reached, inter alía, by ensuring 
that the best available techniques, environmentally effective and economically appropriate, are used 
for this purpose (Article 3 ). 

These general undertakings deserve the three following comments. First, the Contracting Parties to 
the 1994 Madrid Offshore Protocol have not assumed in its text the duty of adopting measures for 
eliminating, to the fullest possible extent, offshore pollution of the Mediterranean Sea Area. 
Only nine months later, the same Contracting Parties laid down this more radical aim in the new 
Article 7 of the 1995 Amended Barcelona Convention. Therefore, the 1994 Madrid Offshore Protocol 
can be considered as a transitional intemational treaty between the former Barcelona system for the 
protection of the Mediten-anean environment and the new amended Barcelona system. Moreover, as 
far as the 1994 Madrid Offshore Protocol has not yet entered into force, it still remains to be seen 
whether it can be useful for reaching this more radical aim. Othe,wise, the 1994 Madrid Offshore 
Protocol would be a provisional treaty that sooner or later should be revised. 

Second, for understanding the full meaning of the general undertakings ruled by Article 3, it is 
necessary to say a few words about the definitions of both the Protocol Area and of the activities 
covered by this Protocol. On the one hand, the 1994 Madrid Offshore Protocol has extended the 
geographical coverage of the 1995 Amended Barcelona Convention. Both international treaties apply 
to the maritime waters of the Mediterranean Sea Area, but the 1994 Madrid Offshore Protocol also 
applies to the continental shelf and the seabed and its subsoil. This extension is obviously justified, 
given the purposes of the 1994 Madrid Offshore Protocol. Moreover, it is expressly stated that it also 
applies to waters, including the seabed and its subsoil, on the Jandward side of the baselines from 
which the breadth of the territorial sea is measured and extending, in the case of watercourses, up to 
the freshwater limit (Article 2.-1 ). This particular mention is importan! for the Mediterranean Sea, 
because there are many activities of exploration for and exploitation of seabed mineral resources that 
take place in interna! or historical waters claimed by the Mediterranean coastal States. But with this 
definition, and as far as in the Mediterranean Sea there is not a single square meter distan! more than 
200 marine miles from land, the result is that ali the maritime waters and ali the seabed and its subsoil 
existing in the Meditenanean Sea Area are covered by the 1994 Madrid Offshore Protocol. Finally, 
pursuant to Article 2.-2, any of the Contracting Parties may also include in the 1994 Madrid Offshore 
Protocol A rea wetlands or coastal areas of their territory. This provision, that allows for the integrated 
management of both coastal and marine areas, was afterwards extended to ali the legal instruments 
that form the Barcelona system, by Article 1.-2 of the 1995 Amended Barcelona Convention. 

It is also important to highlight that for the adoption of the 1994 Madrid Offshore Protocol, it was 
fully necessary to introduce a non prejudice clause. Hence, Article 2.-3 states that nothing in this 
Protocol, nor any act adopted on the basis of this Protocol, shall prejudice the rights of any State 
concerning the delimitation of the continental shelf. It must be taken into account that the 
Mediterranean is a semi-enclosed sea, where still most of the delimitations among the continental 
shelves appertaining to two or more coastal States must be drawn (Scóvazzi, 1993; Bou, in press). 
The idea that lies in this provision consists in underlining that the difficult legal solutions for the 
delimitation of continental shelves between adjacent or opposite coastal States must not either 
prejudice or postpone the necessary collaboration among the Mediterranean States for adopting 
measures to protect the environment from offshore activities. 

On the other hand, the activities to which the 1994 Madrid Offshore Protocol applies are defined very 
broadly. Pursuant to its Article 1 (d), they include: a) activities of scientific research concerning the 
rcsources of the seabed and its subsoil; b) exploration activities, such as: seismological activities, 
surveys of the seabed and its subsoil, sample taking; and exploration drilling; and e) exploitation 
activities, that include: establishment of an installation for the purpose of recovering resources, and 
activities connected therewith; development drilling; recovery, treatment and storage; transportation 
to shore by pipeline and loading of ships; and maintenance, repair and other ancillary operations. 
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Third, Article 8 insists once again in the fact that the Parties shall impose a general obligation upon 
operators to use the best available, environmentally effective and economically appropriate 
techniques and to observe internationally accepted standards regarding wastes, as well as the use, 
storage and discharge of harmful or noxious substances and materials, with a view to minimising the 
risk of pollution. 
But there is none provision either in the 1994 Madrid Offshore Protocol or in its seven annexes 
defining what must be understood with the expression "best available techniques, environmentally 
effective and economically appropriate". It is true that its Article 23 says that the Parties shall co­
opera te in arder to establish appropriate scientific criteria and to formulate and elaborate international 
rules, standards and recommended practices and procedures for achieving the aims of this Protocol. 
Although until now there has been no particular attempt at ali to define the best available techniques 
for the purposes of this Protocol, it must be remembered that Article 5.-4 of the Protocol for the 
Protection of the Mediterl'anean Sea against Pollution from Land-Based Sources and Activities 
(Athens, 17 May 1980, amended in Syracuse, on 7 March 1996) states that the Contracting Parties 
shall take into account, either individually or jointly, the best available techniques and the best 
environmental practices, including, where appropriate, clean production technologies, taking into 
account the criteria set forth in its Annex IV entitled "Criteria for the Definition of Best Available 
Techniques and Best Environmental Practices". Whereas thé problems concerning land-based and 
offshore pollution are not the same, the criteria used for defining the best available techniques and the 
best environmental practices in the Land-Based Sources Protocol can also serve for the purposes of 
the 1994 Madrid Offshore Protocol. 
An importan! provision is contained in Article 4 of the 1994 Madrid Offshore Protocol. Pursuant to 
this Article, ali activities in the Protocol Area, including erection on site of installations, shall be 
subject to the prior written authorisation from the competen! national authority. Befare granting any 
authorisation, the competen! national authority shall be satisfied that the installation has been 
constructed according to international standards and practice and that the operator has the technical 
competence and the financia! capacity to carry out these activities. The authorisation shall be granted 
only after examination by the national competen! authority of the requirements listed in Article 5. It 
must be underlined that, among these requirements, there is the possibility for the national competent 
authority to require the preparation of an environmental impact assessment. This was the first time 
that a Mediterranean legal instrument contemplated the possibility of requiring the preparation of an 
environmental impact assessment. Later on, Article 4.-3 (c) of the 1995 Amended Barcelona 
Convention established, with a general character, that the Contracting Parties shall undertake 
environmental impact assessment for proposed activities that are likely to cause a significan! adverse 
impact on the marine environment and are subject to an authorisation by competent national 
authorities. But, until now, the decision either to carry out or not an environmental impact assessment 
<loes not enjoy a mandatory character and it is optional for each national competen! authórity to 
require it or not. Moreover, in the Barcelona system for the protection of the Mediterranean Sea 
against pollution there is not a uniform regional procedure either for carrying out environmental 
impact assessments or for evaluating their results. However, Annex IV of the 1994 Madrid Offshore 
Protocol lists the requirements that, at least, must be contained in each environmental impact 
assessment. It is also importan! to note that authorisation shall be refused if there are indications that 
the proposed activities are likely to cause significan! adverse effects on the environment that could 
not be avoided by compliance of the conditions laid down in the authorisation. This is a concrete 
application of the precautionary principie that, later on, was provided for by Article 4.-3 (a) of the 
1995 Amended Barcelona Conventioh. 
The most important provision of the 1994 Madrid Offshore Protocol is its Article 9. According to it, 
the disposal into the Protocol Area of harmful or hoxious substances and materials resulting from 
offshore activities and · 1isted in its Annex 1, known as the black list, is prohibited; the disposal of 
hannful or noxious substances and materials listed in its Annex 11, known as the grey list, requires, in 

each case, a prior special permit from the national competen! authority; and the disposal of ali other 
substances and materials which might cause pollution (known as the green list) requires a prior 
general permit f rom the national competen! authority. Both kinds of permits shall be issued only after 
carcful consideration of ali the factors set forth in Annex III to the 1994 Madrid Offshore Protocol, 
which is entitled "Factors to be considered for the issue of the permits". Moreover, there are specific 
provisions concerning the disposal of oil and oily mixtures and drilling tluids and cuttings; sewage; 
and garbage. 
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We must rakc into account that the three lists system, which was quite frequently used in 
lnternational Environmental Law some years ago, nowadays has become an old-fashioned system. 
The three lists system was first used by dumping conventions, such as the Convention on the 
Prevention of Marine Pollution by Dumping of Wastes and Other Matters (London, 29 December 
1972) or the Protocol for the Prevention of Pollution of the Meditenanean Sea by Dumping from 
Ships and Aircraft (Barcelona, 16 February 1976). But these international treaties used the three lists 
system in a time when their objectives were preventing, abating and controlling marine pollution. 

Nowadays, after the adoption of both the 1995 amendments to the Protocol for the Prevention and 
Elimination of Pollution of the Mediterranean Sea by Dumping from Ships and Aircraft or 
Incineration at Sea (Barcelona, 1 O June 1995) and the Protocol to the Convention on the Prevention 
of Marine Pollution by Dumping of Wastes and Other Matters (London, 7 November 1996), both 
treaties have a more radical objective, that is, the elimination to the fullest extent possible of marine 
pollution. In arder to reach this aim, both treaties have abandoned the three lists system and have 
replaced it with a general waste dumping ban and follow a reverse list system which enumerates the 
wastes that can be dumped at sea after obtaining a prior special permit from the competen! national 
authorities. The sho1icomings of the objectives of the 1994 Madrid Offshore Protocol are, then, 
evident, as far as this Protocol still follows the three lists system. In faet, the 1994 Madrid Offshore 
Protocol allows, under certain conditions, for the disposal at the Mediten·anean Sea of harmful or 
noxious substances and materials included in the grey and green lists. 

The 1994 Madrid Offshore Protocol also eontains very concrete and technic'al provisions concerning 
safety measures, contingency planning, notifications of events causing or likely to cause offshore 
pollution, mutual assistance in cases of emergency, monitoring aetivities, removal of installations and 
specially protected areas. Moreover the duty to co-operate at a Mediten·anean regional leve! is 
planncd in thc ficlds of: studies and research programmes; international rules, standards and 
recommended practices and procedures; scientifie and technieal assistance to developing countries; 
mutual information; and transboundary pollution. 

A special comment deserves the provision dealing with liability and compensation. Article 27 of the 
1994 Madrid Offshore Protocol also establishes the duty to co-operate in this field. According to its 
fírst paragraph, the Contracting Parties undertake to co-operate as soon as possible in formulating and 
adopting appropriate rnles and procedures for the determination of liability and compensation for 
damagc rcsulting from the activities dealt with in this Protocol. This is a procedural provision, 
without any substantive content. 

It leaves for the future the diffieult legal questions eoneerning the adoption of substantive provisions 
in this field. Although this provision states that this kind of eo-operation shall be earried out as soon 
as possible, we must bear in mind that a similar provision was already included in Article 12 of the 
former 1976 Barcelona Convention and more than twenty years have already passed since then 
without any attempt to implement that Article 12. For this reason, Article 27 .-2 deserves sorne praises 
as far as it tries to introduce at least two substantive provisions in this field. Pursuant to Article 27.-2: 
"Pending development of such procedures, each Party: 

(a) shall take ali measures necessary to ensure that liability for damage caused by activities is
imposed on operators, and they shall be required to pay prompt and adequate compensation;

(b) shall take ali measures neeessary to ensure that operators shall have and maintain insurance
cover or other financia) seeurity of such type and under sueh terms as the Contracting Parties
shall specify in arder to ensure compensation for damages caused by the activities covered by 
this Protocol". But, despite the timid character of these two substantive provisions, at the time
of the adoption of the 1994 Madrid Offshore Protocol the delegations of France and the
European Community expressed a reservation pending consideration with regard to paragraph
2 of Article 27.
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FINAL CONSIDERATIONS 

During the last few years, the Mediterranean coastal States and the European Community have been 
very active in co-operating towards the environmental protection of the Mediterranean Sea Area. As a 
result of this regional co-operation severa! political arrangements and legal instruments dealing with 
offshore pollution have been adopted. The 1994 Madrid Offshore Protocol is the legal instrument that 
pays more attention to this particular source of marine pollution. But the contents of this Protocol are 
conditioned by two different facts: first, the lengthy negotiations that were needed for its adoption; 
second, that at the time of its adoption the Mediterranean coastal States and the European Community 
had already initiated a revision process of the whole Barcelona system for the protection of the 
Mediterranean Sea Area. 

As a rcsult of these two determining factors, the 1994 Madrid Offshore Protocol is a transitional 
agrecrnent between thc former and the new legal system for the protection of the Mediterranean Sea 
against pollution. lt is true that this Protocol foresees sorne of the features of the new legal 
Mediterranean systern, such as its extension to coastal areas, the preparation of environmental impact 
assessrncnts or the use of best available techniques. But, at the same time, it remains anchored in the 
forrner legal Mediten·anean system. In this way, the 1994 Madrid Offshore Protocol is not aimed at 
eliminating progressively offshore pollution, but only at preventing, abating, combating and 
controlling this source of marine pollution. Accordingly, it follows the three lisis system of wastes to 
be disposed of at sea, and not the reverse list system. Taking ali these provisions into account, doubts 
arise on the need to amend the 1994 Madrid Offshore Protocol before it enters into force. 
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